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Timeshare industry, GEBE
clash over electricity rates
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Lt. Governor Hyden Gittens delivers his speech as St. Eustatius’s new flag joins those of the Netherlands

Antilles, the Netherlands, and the United States on the flagpole. It was a historic occasion as the people of St.
Eustatius celebrated Statia Day 2004. See story on page 6.

TelEm loses appeal case,
owes ECC over NAf. 6M

PHILIPSBURG--Court proceed-
ings concerning a NAf. 20 million
claim local telephone company
TelEm said it had against East
Caribbean Cellular (ECC) ended
on a costly note for the plaintiff
late last month. TelEm’s claim
was not only declared null and
void, the company will have to
pay ECC, represented by Attor-
ney-at-Law Roeland Zwanikken,
well over NAf. 6 million in refund
of payment made on the claim
plus interest plus cost plus court
charges.

Initially it seemed that TelEm
had a case, be it for far less than
NAf. 20 million. In proceedings
initiated before the Court of
First Instance almost five years

ago TelEm obtained a favourable
ruling in 2002 on its claim that
ECC should pay it the so-called
fixed fees (vastrecht) on lines
made available by TelEm. The
Court’s calculations, however,
differed substantially from those
of TelEm. ECC was told to pay
TelEm NAf. 5 million, which it
did. It also started appeal pro-
ceedings.

These proceedings turned out
quite promising for ECC when
the Court said in a pro-visionary
ruling in August last year it saw

no evidence that the two com-
panies had ever officially agreed
on payment of the fixed fees.
The Court, nevertheless, allowed
TelEm more time to present ir-
refutable evidence that such an
agreement had been made.

As TelEm failed to do so, the
Court, ruling in appeal on Octo-
ber 29, annulled the earlier ruling
of the Court in First Instance,
rejected TelEm’s claims and or-
dered the telephone company to
pay costs and court charges for a
total of NAf. 105,020.50. The rul
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ing implies that TelEm will
have to return the NAf. 4.5
million plus interest as well
as all wrongly collected fees
since 1999.

The essence

The essence of the case
reflects the pioneer envi-
ronment of the introduc-
tion of cellular telephones
on the island. In April 1990
ECC was granted a licence
by federal decree to start
and operate a “cellular”
radio telephone system in
St. Maarten, as well to offer
its services to Saba, Statia,
and vessels on the seas of
the Windward Islands.

The licence stipulated that
ECC should link its opera-
tion to TelEm’s phone op-
eration and provide TelEm
monthly with data of users,
as well as with the total air
time cellular to land and air
time cellular to cellular.

The federal decree could
only be implemented after
an official contract was con-
cluded in writing contain-
ing agreement on tariffs to
be paid by ECC to TelEm
for local calls and Land-
sRadio for international
calls. It was, moreover,
stipulated that ECC would
have to pay a monthly nine
per cent surcharge on all
air time charges it billed its
customers.

Such a contract was
drawn up and signed on
December 16, 1990. ECC
agreed to pay the regular
telephone rates for using
the telephone communica-
tion infrastructure and the
nine per cent of the total
collected air time charges
mentioned above.

This arrangement was
replaced in 1998 by a new
“inter-connection  agree-
ment” with a different tariff
structure. This arrange-
ment, formalised by federal
decree, was implemented
retroactive to January 1,
1996.

Continued from page 1

The NAf. 20 million claim
concerned the period 1990
to 1998.

The claim

TelEm presented ECCwith
a bill of NAf. 20,835,000 on
June 11, 1999, for failure
to pay fixed charges on the
10,000 lines made available
to the cellular company
during those initial eight
years.

The bill came as a most
unpleasant surprise, in par-
ticular as TelEm had never
in all the preceding years
forwarded a bill concerning
those charges to ECC.

The cellular company,
denying that payment of
such charges had ever been
a condition agreed upon,
refused to pay up and was
then taken to court by
TelEm.

In the first round of
court proceedings TelEm
came out on top, but for
considerably less than 20
million. The Court of First
Instance took as its point
of departure that the fixed
charges (vastrecht) should
be considered as included
in the “regular telephone
rates” ECC had agreed to
pay. But the Court rejected
the calculation of TelEm.
As ECC had never used the
full 10,000 lines, the Court
downgraded the claim to
NAf. 4.5 million. ECC was
ordered to pay the amount,
never mind whether it
would appeal.

The appeal
ECC disagreed on the
principal argument and

filed for appeal. Lawyers
for ECC (Zwanikken &
Snow) argued that the fixed
fees charged by TelEm to
customers related to spe-
cial services rendered, such
as the installation of a line,
equipping customers with a
telephone, a number and
regular billing, mentioned
in the telephone guide, and

access to its information
service.

None of these services
is provided to ECC cellu-
lar subscribers by TelEm.
None of ECC’s customers
uses the TelEm infrastruc-
ture more than any other
caller from outside, the
lawyers argued.

The Appeals Court con-
curred and noted that there
was no reason to interpret
the conditions of the origi-
nal agreement to include
the payment of fixed fees
as charged customers by
TelEm. It noted that the
agreed upon payment of
“regular telephone rates”
applied to cost of calls.
Those costs were billed by
TelEm and paid by ECC.

The fixed fees charged to
customers of Tel[Em do not
concern ECC. Including
the fixed fees in the “regu-
lar telephone rates” would,
moreover, be in stark vari-
ance with international
custom.

The verdict

The Court consequently
sided with ECC, but nev-
ertheless kept the door
slightly ajar for TelEm by
providing the company
the opportunity to present
conclusive evidence that
payment of the fixed fees
was expressly agreed on in
1990. The Court made it
crystal clear that only hard
“concrete” evidence would
suffice.

Three of the main players
involved in the 1990 con-
tract negotiations declared
in a written disposition that
no such agreement on pay-
ment of fixed fees had been
made. The dispositions re-
ferred to were made by R.
Bernadina, at the time Di-
rector of LandsRadio and
TelEm; J.L. Buncamper,
at the time Head of Land-
sRadio Windward Islands;
and J.D. de Canha of the
Bureau of Telecommunica-
tions & Post.

Other testimony and ex-
pert reports did not yield
the requested hard evi-
dence, the Court concluded
in its final ruling two weeks
ago.

East Caribbean Cellular
is part of the Innovative
Communication Corpora-
tion Group of Companies,
a diversified telecommu-
nications and media com-
pany with major holdings
in the US Virgin Islands,
throughout the Caribbean
and in France.
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